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leave on a reduced leave schedule is an
employee who is recovering from a se-
rious health condition and is not
strong enough to work a full-time
schedule.

(2) Intermittent or reduced schedule
leave may be taken for absences where
the employee or family member is in-
capacitated or unable to perform the
essential functions of the position be-
cause of a chronic serious health condi-
tion or a serious injury or illness of a
covered servicemember, even if he or
she does not receive treatment by a
health care provider. See §§825.113 and
825.1217.

(c) Birth or placement. When leave is
taken after the birth of a healthy child
or placement of a healthy child for
adoption or foster care, an employee
may take leave intermittently or on a
reduced leave schedule only if the em-
ployer agrees. Such a schedule reduc-
tion might occur, for example, where
an employee, with the employer’s
agreement, works part-time after the
birth of a child, or takes leave in sev-
eral segments. The employer’s agree-
ment is not required, however, for
leave during which the mother has a
serious health condition in connection
with the birth of her child or if the
newborn child has a serious health con-
dition. See §825.204 for rules governing
transfer to an alternative position that
better accommodates intermittent
leave. See also §825.120 (pregnancy) and
§825.121 (adoption and foster care).

(d) Qualifying exigency. Leave due to
a qualifying exigency may be taken on
an intermittent or reduced leave sched-
ule basis.

§825.203 Scheduling of intermittent or
reduced schedule leave.

Eligible employees may take FMLA
leave on an intermittent or reduced
schedule basis when medically nec-
essary due to the serious health condi-
tion of a covered family member or the
employee or the serious injury or ill-
ness of a covered servicemember. See
§825.202. Eligible employees may also
take FMLA leave on an intermittent or
reduced schedule basis when necessary
because of a qualifying exigency. If an
employee needs leave intermittently or
on a reduced leave schedule for planned
medical treatment, then the employee
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must make a reasonable effort to
schedule the treatment so as not to
disrupt unduly the employer’s oper-
ations.

§825.204 Transfer of an employee to
an alternative position during
intermittent leave or reduced
schedule leave.

(a) Transfer or reassignment. If an em-
ployee needs intermittent leave or
leave on a reduced leave schedule that
is foreseeable based on planned medical
treatment for the employee, a family
member, or a covered servicemember,
including during a period of recovery
from one’s own serious health condi-
tion, a serious health condition of a
spouse, parent, son, or daughter, or a
serious injury or illness of a covered
servicemember, or if the employer
agrees to permit intermittent or re-
duced schedule leave for the birth of a
child or for placement of a child for
adoption or foster care, the employer
may require the employee to transfer
temporarily, during the period that the
intermittent or reduced leave schedule
is required, to an available alternative
position for which the employee is
qualified and which better accommo-
dates recurring periods of leave than
does the employee’s regular position.
See §825.601 for special rules applicable
to instructional employees of schools.

(b) Compliance. Transfer to an alter-
native position may require compli-
ance with any applicable collective
bargaining agreement, federal Ilaw
(such as the Americans with Disabil-
ities Act), and State law. Transfer to
an alternative position may include al-
tering an existing job to better accom-
modate the employee’s need for inter-
mittent or reduced schedule leave.

(c) Equivalent pay and benefits. The al-
ternative position must have equiva-
lent pay and benefits. An alternative
position for these purposes does not
have to have equivalent duties. The
employer may increase the pay and
benefits of an existing alternative posi-
tion, so as to make them equivalent to
the pay and benefits of the employee’s
regular job. The employer may also
transfer the employee to a part-time
job with the same hourly rate of pay
and benefits, provided the employee is
not required to take more leave than is

786



Wage and Hour Division, Labor

medically necessary. For example, an
employee desiring to take leave in in-
crements of four hours per day could be
transferred to a half-time job, or could
remain in the employee’s same job on a
part-time schedule, paying the same
hourly rate as the employee’s previous
job and enjoying the same benefits.
The employer may not eliminate bene-
fits which otherwise would not be pro-
vided to part-time employees; however,
an employer may proportionately re-
duce benefits such as vacation leave
where an employer’s normal practice is
to base such benefits on the number of
hours worked.

(d) Employer limitations. An employer
may not transfer the employee to an
alternative position in order to dis-
courage the employee from taking
leave or otherwise work a hardship on
the employee. For example, a white
collar employee may not be assigned to
perform laborer’s work; an employee
working the day shift may not be reas-
signed to the graveyard shift; an em-
ployee working in the headquarters fa-
cility may not be reassigned to a
branch a significant distance away
from the employee’s normal job loca-
tion. Any such attempt on the part of
the employer to make such a transfer
will be held to be contrary to the pro-
hibited acts of the FMLA.

(e) Reinstatement of employee. When an
employee who is taking leave intermit-
tently or on a reduced leave schedule
and has been transferred to an alter-
native position no longer needs to con-
tinue on leave and is able to return to
full-time work, the employee must be
placed in the same or equivalent job as
the job he or she left when the leave
commenced. An employee may not be
required to take more leave than nec-
essary to address the circumstance
that precipitated the need for leave.

§825.205 Increments of FMLA leave
for intermittent or reduced sched-
ule leave.

(a) Minimum increment. (1) When an
employee takes FMLA leave on an
intermittent or reduced leave schedule
basis, the employer must account for
the leave using an increment no great-
er than the shortest period of time that
the employer uses to account for use of
other forms of leave provided that it is

§825.205

not greater than one hour and provided
further that an employee’s FMLA leave
entitlement may not be reduced by
more than the amount of leave actu-
ally taken. If an employer accounts for
use of leave in varying increments at
different times of the day or shift, the
employer may not account for FMLA
leave in a larger increment than the
shortest period used to account for
other leave during the period in which
the FMLA leave is taken. If an em-
ployer accounts for other forms of
leave use in increments greater than
one hour, the employer must account
for FMLA leave use in increments no
greater than one hour. An employer
may account for FMLA leave in short-
er increments than used for other
forms of leave. For example, an em-
ployer that accounts for other forms of
leave in one hour increments may ac-
count for FMLA leave in a shorter in-
crement when the employee arrives at
work several minutes late, and the em-
ployer wants the employee to begin
work immediately. Such accounting
for FMLA leave will not alter the in-
crement considered to be the shortest
period used to account for other forms
of leave or the use of FMLA leave in
other circumstances.

(2) Where it is physically impossible
for an employee using intermittent
leave or working a reduced leave sched-
ule to commence or end work mid-way
through a shift, such as where a flight
attendant or a railroad conductor is
scheduled to work aboard an airplane
or train, or a laboratory employee is
unable to enter or leave a sealed ‘‘clean
room’’ during a certain period of time,
the entire period that the employee is
forced to be absent is designated as
FMLA leave and counts against the
employee’s FMLA entitlement.

(b) Calculation of leave. (1) When an
employee takes leave on an intermit-
tent or reduced leave schedule, only
the amount of leave actually taken
may be counted toward the employee’s
leave entitlement. The actual work-
week is the basis of leave entitlement.
Therefore, if an employee who would
otherwise work 40 hours a week takes
off 8 hours, the employee would use %
of a week of FMLA leave. Similarly, if
a full-time employee who would other-
wise work 8-hour days works 4-hour
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